INTRODUCTION
In September 2015, in the context of negotiating TTIP with the United States, the European Commission released its internal draft proposal for an investment court system. 7 With minimal changes, the proposal was officially submitted to the United States government in November. It later became apparent that the proposal was also submitted to Canada, in the context of CETA, as elements of the proposal made their way into the final text released in late February 2016. This was the case even though the negotiations had already been officially concluded in 2014. The proposal was also accepted by the Vietnamese government, in the context of the negotiation of the EU-Vietnam FTA. "'Today, we're delivering on our promise -to propose a new, modernised system of investment courts, subject to democratic principles and public scrutiny,' said Trade Commissioner Cecilia Malmström. 'What has clearly come out of the debate is that the old, traditional form of dispute resolution suffers from a fundamental lack of trust.'" European Commission, Press Release, "Commission Proposes New Investment Court System for TTIP and Other EU Trade and Investment Negotiations" (16 September 2015) , online: <http://europa.eu/rapid/press-release_ IP-15-5651_en. 
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For TTIP, the proposed investment court system would establish a tribunal of first instance and an appeal tribunal. Fifteen judges would be appointed, by the treaty parties, to the first instance tribunal for terms of six years, renewable once. The case assignments, made by the president of the tribunal, would be done on a rotation basis. The permanent appeal tribunal would be composed of six members, also appointed by the parties to TTIP for six-year, renewable terms. 8 The systems accepted by Vietnam and Canada differ slightly, but not in the fundamentals.
The idea had been developing in Europe for some time. The proposal provides a response to the growing criticisms toward the ISDS procedures typically included in bilateral investment treaties (BITs) as well as in the investment chapters of free trade and other economic integration agreements. 9 In May 2015, the Commission released a "concept paper" that included the idea of moving toward an "investment court.
" 10 Yet, in the short term, only incremental steps were provided for, such as the establishment of rosters for arbitrators under the different agreements. 11 The European Parliament, however, appears to have adopted the idea of a court as a cure for the many perceived ills of the current system. As a result, the incremental approach favoured by the Commission did not prevail. The possibility of agreeing on medium-to long-term solutions, 12 while going ahead with an "improved" ISDS in the short term, did not pass muster. Instead, in July 2015, the European Parliament adopted a resolution on TTIP that included a mandate to replace ISDS with a new system that was more "court-like": more transparent, involving "independent professional judges" nominated by public authorities and equipped with an appellate mechanism. 13 In the span of a few months, the European Commission had answered the call of the Parliament, but in a way that raised many issues, in particular, the nature of the "new" system and its interactions with other instruments and institutions currently in use in ISDS. Indeed, many questions of interactions arise, including with domestic courts (as a matter of set-aside and enforcement of awards), the ICSID Convention and the New York Convention, and the CJEU.
The first part of this paper analyzes the differences between the new system proposed by the European Union and the current ISDS system. The second part of the paper addresses issues of interactions with other regimes and rules. In conclusion, the paper considers some of the transition issues toward a permanent, multilateral solution.
DIFFERENCES BETWEEN THE PROPOSED INVESTMENT COURT SYSTEM AND TRADITIONAL ISDS
The analysis of the proposal reveals that many features of the current ISDS regime remain under the umbrella of the new investment court system, while others, especially those regarding the method of appointment, conduct and tenure of "judges," differ. This observation raises fundamental questions 8 TTIP proposal, supra note 1, arts 9(5) and 10(5) for first instance judges and appeal tribunal members, respectively. For more detail on the tenures, see the section below entitled "The Tenures regarding the exercise of adjudicative functions in the international realm, including what key characteristics permit a process to be labelled "judicial" as opposed to being "arbitration."
14 At some level, one might ask whether the nomenclature matters. EU Commissioner Cecilia Malmström has said that "a very different animal" is needed. 15 There are many known models of dispute settlement systems that are best described as "mixed." They involve both public and private parties, and vary in their characteristics. 16 The Iran-US Claims Tribunal is a good example of this. 17 International arbitration has also long taken place between states as well as between private parties, or between both public and private parties with some variations. Maybe the new system for the resolution of investment disputes proposed by the European Commission is simply sui generis.
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At another level, however, terms do matter: some international treaties specifically provide for the execution and enforcement of arbitral awards, the New York Convention being the most important. Domestic or international court decisions do not benefit from the same level of recognition when it comes to enforcement time. 19 As a result, it is not surprising that the TTIP proposal as well as agreements with Vietnam and Canada specify that awards rendered by the planned tribunals are meant to qualify as arbitral awards for the purpose of the New York Convention 20 and the ICSID Convention.
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In addition, even the terms "court" and "judges" that appeared in the TTIP proposal have vanished in the Canada-EU CETA and EU-Vietnam FTA descriptions of the new system. In any event, the word "court" is used in only two headings of the TTIP proposal and the title "judges" designates members of the tribunal of first instance only (not for the appeal tribunal). Nonetheless, it is noticeable that these terms have disappeared, being replaced by the more neutral expression of "resolution of investment disputes" in section titles and "tribunal" and "tribunal members" elsewhere.
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Since one of the most fundamental departures from the current ISDS model provided in the proposal is the removal of unilateral (or party) nomination of arbitrators, the question becomes: can international arbitration exist without it? In more practical terms, do the New York and ICSID Conventions apply to "awards" rendered under such a system?
In order to address such issues, the analysis below first provides a summary of the features or elements that do not differ from the current ISDS, followed by new ones.
Elements of the Current ISDS System that Remain
The TTIP proposal as well as the agreements with Canada and Vietnam similarly provide that claims can be submitted for adjudication under the arbitration rules of: the ICSID Convention; the ICSID Additional Facility Rules; the arbitration rules of the United Nations Commission on International Trade Law (UNCITRAL); or any other rules agreed by the disputing parties.
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The proposal and concluded agreements further provide that the consent offered in advance by the respondent state (or the European Union) as well as the investor at the time of submitting the claim satisfy the requirements of "(a) The use of existing arbitration institutions and rules as well as the reliance on international conventions for the enforcement of arbitral awards would seem to indicate that the mechanism is still fundamentally an arbitration one. This conclusion appears to be supported by the provision that proceedings would still be administered by ad hoc secretariats.
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In the TTIP proposal, the following provisions regarding the conduct of proceedings appear to integrate best treaty practices as well as codify prevailing trends in ISDS awards, including relating to the following topics:
• parallel claims (article 14);
• anti-circumvention (article 15);
• preliminary objections (article 16);
• claims unfounded as a matter of law (article 17);
• transparency (article 18);
• interim measures of protection (article 19);
• discontinuance (article 20);
• security for costs (article 21);
• non-disputing party participation (article 22);
• intervention by third parties (article 23);
26
• expert reports (article 24);
• insurance and guarantee compensation (article 25); and
• consolidation (article 27).
27, 28
Finally, regarding awards, the usual remedies of ISDS are maintained: monetary compensation and restitution (with the choice of monetary compensation in lieu of restitution left to the state).
29
The explicit proviso that "[t]he Tribunal may not order the repeal, cessation or modification of the treatment concerned" 30 confirms that the system is consistent and aligned with traditional arbitration. The possibility of appeal has an impact on the vocabulary used, as the proposal refers to "provisional awards," which become final after the appeal or after 90 days in cases where there is no appeal. 16 . ICSID can and does administer cases under its Convention's rules, the Additional Facility rules as well as UNCITRAL arbitration rules. As described further below, however, the tribunal of first instance would also be managed by a president and vicepresident responsible for organisational issues. See TTIP proposal, supra note 1, art 9(8) and, for the appeal tribunal, art 10(6). 26
In this regard, the TTIP proposal seems to go further than other treaties have by providing for a right to receive procedural documents, attend the hearing and make oral statements (also at the appeal level). TTIP proposal, ibid, art 23(3) and (4). 27
It should be noted, however, that "mass-claims" are not admissible under the TTIP proposal: "Claims submitted in the name of a class composed of a number of unidentified claimants, or submitted by a representative intending to conduct the proceedings in the interests of a number of identified or unidentified claimants that delegate all decisions relating to the proceedings on their behalf, shall not be admissible." See TTIP proposal, ibid, art 6(5 
Differences from the Current ISDS System
Turning to differences between the proposal and current ISDS practices, the main ones concern: the method of appointment, tenure and conduct of judges, and the creation of an appeal tribunal. The issue of timeliness of awards is also briefly discussed.
Removal of Unilateral Nomination of Tribunal Members
As noted above, one key difference in the proposal compared to the dominant practice in ISDS is the removal of party autonomy in the choice of adjudicators. For both the tribunal of first instance and the appeal tribunal, the TTIP proposal and the agreements with Canada and Vietnam provide that treaty parties would make appointments through a committee. 32 In the case of the TTIP proposal, of the 15 judges of the tribunal of first instance, "[f]ive of the Judges shall be nationals of a Member State of the European Union, five shall be nationals of the United States and five shall be nationals of third countries."
33 Similarly, "[t]he Appeal Tribunal shall be composed of six Members, of whom two shall be nationals of a Member State of the European Union, two shall be nationals of the United States and two shall be nationals of third countries." 34 The Vietnam agreement includes the same system but with just nine members of the first instance tribunal. 35 The agreement also includes the possibility for the parties to propose nationals of another state to sit as one of their nationals. 36 As in TTIP, the CETA first instance tribunal would comprise 15 members, divided equally among Canada, EU member states and thirdcountry nationals. CETA also includes the provision that one party can propose nationals of another state to sit as one of its own. 37 As for the appellate tribunal, the CETA Joint Committee will decide on the number of members to be appointed. 38 Thus, the first question: can a process qualify as "arbitration" even though investors/claimants do not unilaterally nominate arbitrators?
Based on the EU TTIP proposal, Sophie Nappert has argued that the European Union was walking away from international arbitration. 39 Her analysis relied, in part, on criteria outlined by the Advisory Committee of Jurists in the context of the establishment of the Permanent Court of International Justice (1920), which included the nomination of the arbitrators as a distinguishing feature of arbitration as opposed to adjudication. Nappert emphasizes the value of freedom inherent in arbitration, a process that rests "on the ability given to the parties of choosing their decision-makers if they so wish." 40 Yet, a few examples point the other way. Article I(2) of the New York Convention specifically envisages the role of arbitral institutions in the nomination of arbitrators. Indeed, enforceable under the convention are "not only awards made by arbitrators appointed for each case but also those made by permanent arbitral bodies to which the parties have submitted." 41 This wording leaves "no doubt that awards rendered both in ad hoc proceedings and in institutional arbitration proceedings fall within the scope of the Convention." 42 In 2010, Jan Paulsson suggested that parties to a dispute no longer name arbitrators, but that institutions do so. In this context, he stated that no right exists to name one's arbitrator. 43 Critics were quick to pounce, but, save one exception, no authority appears to be cited as to the mandatory character -as opposed to a factor of attraction -of unilateral arbitrator appointment. Instead, many commentators 32 TTIP proposal, ibid, art 9(2) for the tribunal of first instance and art 10(3) for the appeal tribunal. See also Final CETA text, supra note 2, art 8.27.2 and .3; EU-Vietnam FTA, supra note 3, arts 12(2) and 13(3). 33 TTIP proposal, supra note 1, art 9(2). 34
Ibid, art 10(2). 35 EU-Vietnam FTA, supra note 3, arts 12 and 13. 36
Ibid, art 12(2) footnote 25 (first instance tribunal) and art 13(3) footnote 26 (appeal tribunal). 37
Final CETA text, supra note 2, art 8.27.2 and footnote 9 regarding third-party nationals in lieu of nationals. describe arbitration as an alternative to state courts, deriving its authority from an agreement between the parties and ensuring sufficient guarantees of independence and impartiality, without specific mention of unilateral party appointment being made. 44 A notable exception is provided by Charles Brower and Charles Rosenberg, who argue that unilateral nomination has become "an established principle of law." 45 In support, they offer a long list of treaties (going back more than 200 years) that provide for this right, in addition to all of today's major international arbitration rules, the UNCITRAL Model Law and many of the world's domestic arbitration laws. 46 For them, the right of the parties to choose arbitrators is an important element of the perceived legitimacy of international arbitration. 47 The 1992 French Cour de Cassation Dutco decision would, at first glance, also appear to support the proposition that unilateral appointment of arbitrators is fundamental to the principle of equality of the parties. 48 However, the context was very different in the Dutco case, which involved a multiparty arbitration where the claimant nominated its own arbitrator, whereas the two respondents were ordered by the International Chamber of Commerce (ICC) Court of Arbitration to jointly nominate one arbitrator, as per the ICC Arbitration Rules. 49 Critics have noted that while the Dutco case requires that "all parties should have the same rights with regard to the appointment of arbitrators," it does not go as far as suggesting that all parties have a right to appoint "their arbitrator."
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The Iran-US Claims Tribunal appears to provide a relevant precedent. Investors did not nominate the decision makers, called "judges," but the process relied on the UNCITRAL arbitration rules. Both the United States and Iran respectively nominated three nationals as members to the tribunal. 51 Together, these six members appointed the remaining three members from third-party states, including the president of the tribunal. 52 Inconsistent decisions were rendered early on, namely in the United Kingdom and the United States, regarding the issue of whether the tribunal's decisions could be enforced under the New York Convention. Indeed, the English High Court 53 held that the convention could not apply to an Iran-US Claims Tribunal award, by reason of non-compliance with Dutch procedural law, because of the lack of "an agreement in writing signed by both parties."
54 Taking a contrary view, two American decisions 55 enforced awards rendered in favour of Iran under the convention. 56 However, investment treaties have resolved this obstacle by including deemed consent; the EU TTIP proposal, as well as agreements with Vietnam and Canada, have followed suit. 57 Although of a different nature, another example is provided by ICSID annulment committees. The ad hoc committee members are selected by the chairman of the ICSID Administrative Council, from a list of arbitrators named by member states. 58 Yet, the committees are very much part of the arbitral process.
As for the impact on the applicability of the New York Convention, it will be addressed further below under regime interactions. 44 See for example, the definition of "arbitral tribunal" provided in the commentary to article I( 
The Tenures and Qualification of Tribunal Members and Costs
Another departure from the current ISDS system is the provision that judges would have set tenures. In the TTIP proposal, eight of the 15 tribunal of first instance judges would be appointed for a six-year term, renewable once, whereas the remaining seven judges, to be determined by lot, would be offered an extended nine-year term. 59 As for the appeal tribunal, the TTIP proposal fixes the term for three out of the six members to six years, renewable once. The remaining three members, to be determined by lot, would hold a nine-year term. 60 All would receive retainer fees to ensure their availability.
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The agreement with Canada provides slightly shorter terms, of five years, renewable once, for eight of the 15 members of the tribunal. The remaining seven members will be given an extended six-year term. 62 The members of the tribunal will also receive a monthly retainer fee, to be determined by the CETA Joint Committee. 63 The term length and remuneration of the appeal tribunal members has not been included in the agreement, as these issues are to be decided by the CETA Joint Committee. 64 Finally, the EU-Vietnam FTA provides for even shorter appointments, as four of the nine members of the tribunal will sit for a four-year term, renewable once. The other five members, determined by lot, will be offered extended six-year terms. 65 As for the appeal tribunal, three of the six members shall be appointed for a four-year term, renewable once. The remaining three members will hold a six-year term. 66 Members of the tribunal and appeal tribunal are to be paid a monthly retainer fee to be fixed by decision of the Trade Committee. 67 The reading guide to the TTIP proposal emphasizes the permanent as opposed to ad hoc nature of the system, bringing it closer to the functioning of judicial bodies: "As in domestic or international tribunals, the disputing parties would not choose their judges. Three judges would be assigned randomly to each case, but always one judge from the EU, one judge from the US and one judge from a third country who would also be the Chairman. A randomised system would insulate the judges from any perceived risk of interference from the disputing parties." 68 The European Union is walking a fine line, attempting to establish a "permanent" system for the resolution of investment disputes, with tenured members, while implicitly recognizing that the volume of cases may not, for many years, justify the full-time employment of 15 first instance tribunal members in the case of the TTIP proposal and the Canada-EU CETA, and nine members for the EU-Vietnam FTA. 69 How costs are to be shared over time is not entirely clear on the reading of the proposal and recent agreements. All the texts provide for a two-stage process that involves, during the first stage:
• The state parties paying a retainer of a set amount each month to ensure availability of first instance tribunal members.
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• The parties to the dispute, investor/claimant and respondent, paying the costs of the proceedings.
71
The "cost follows the event" rule applies to both the cost of the proceedings as well as parties' representation costs, unless the tribunal determines that it is unreasonable in the circumstances (although for the cost of proceedings, this would occur only in exceptional circumstances).
72 59 TTIP proposal, supra note 1, art 9(5). 60
Ibid, art 10(5). 61
First instance tribunal: The monthly retainer fee for judges is to be fixed by the committee; however, the European Union has suggested one equivalent to approximately one-third of the retainer fee for WTO Appellate Body members, around €2,000 per month (ibid, art 9(12)). Appeal:
The monthly retainer fee for appeal tribunal members is to be fixed by the Committee; however the EU has suggested one similar to the retainer fee for WTO Appellate Body members, around €7,000 per month (ibid, art 10(12)). 62
Final CETA text, supra note 2, art 8.27.5. • The state parties paying the retainers and the costs of proceedings for the appellate tribunal.
And as a second stage, assuming the volume of cases justifies it, the treaty parties could decide to move to a permanent salary, but the texts are unclear as to who would pay the salary. Would the parties to an individual dispute still be attributed a share of the salaries and costs on a "cost follow the event" basis?
The TTIP proposal only provides that: "Upon a decision by the […] Committee, the retainer fee and other fees and expenses may be permanently transformed into a regular salary. In such an event, the Judges shall serve on a full-time basis and the […] Committee shall fix their remuneration and related organisational matters. In that event, the Judges shall not be permitted to engage in any occupation, whether gainful or not, unless exemption is exceptionally granted by the President of the Tribunal."
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The question of cost aside, the implication is that until the volume of cases justifies it, the tribunal members would not be prevented from holding other occupations, other than acting as counsel in investment protection disputes which is clearly prohibited. 74 Two remarks flow from this. First, it appears to be the first time that an investment treaty prohibits the controversial "double-hat" practice that sees some practitioners acting simultaneously as counsel and arbitrators in different cases. 75 Second, such a system will favour arbitrators, who are already established "players" and can afford to act only as arbitrators, as well as retired judges and academics.
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The qualifications asked of tribunal members appear to confirm that reading. The basic qualifications also resemble those for judges of the International Court of Justice (ICJ) 77 and the CJEU. 78 The TTIP proposal provides that: "The Judges shall possess the qualifications required in their respective countries for appointment to judicial office, or be jurists of recognised competence. They shall have demonstrated expertise in public international law. It is desirable that they have expertise in particular, in international investment law, international trade law and the resolution of disputes arising under international investment or international trade agreements." 79 The wording in the Canada and Vietnam agreements is identical for the qualifications asked of the respective tribunal members. 80 For appeal tribunal members under the TTIP proposal and the Vietnam agreement, the difference rests with the added qualification of being able to be appointed to the "highest judicial offices."
81 Under CETA, no distinction is currently made between qualifications for tribunal members and appellate tribunal members.
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Commentators have raised the issue that state parties only nominate tribunal members who are prostate. 83 The TTIP proposal's provision to the effect that judges shall be independent does not directly address this issue: "The Judges of the Tribunal and the Members of the Appeal Tribunal shall be chosen from persons whose independence is beyond doubt. They shall not be affiliated with any government. They shall not take instructions from any government or organisation with regard to matters related to the dispute." 84 However, if the states were to "stack" (so to speak) the tribunal system with only state-leaning individuals, one may question the point of including an investment protection dispute
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TTIP proposal, supra note 1, art 9(15). settlement process in such agreements at all. In fact, Canada, the United States and many European countries have by now realized that the system protects both their "defensive" and "offensive" interests. 85 Therefore, competence and neutrality should be of paramount importance.
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The randomness planned for the assignment of individual judges to each division of three also militates in favour of neutrality. The process, in all three texts, provides that "[w]ithin 90 days of the submission of a claim […] the President of the Tribunal shall appoint the Judges composing the division of the Tribunal hearing the case on a rotation basis, ensuring that the composition of the divisions is random and unpredictable, while giving equal opportunity to all Judges to serve." 87 Finally, a code of conduct is provided in annex II to both the TTIP proposal and the EU-Vietnam FTA.
It generally provides that all members be independent and impartial, and shall avoid both direct and indirect conflicts of interest. 88 Members must avoid the appearance of bias and impropriety, and shall not be influenced by self-interest or outside pressure, 89 nor incur any obligation that would appear to interfere with the proper performance of their duties. 90 The code of conduct extends to former members as well, as they must avoid actions that could create the appearance that they were biased while sitting. 91 As for CETA, the text does not include a code of conduct yet for the members of the tribunal and appellate tribunal. However, the Committee on Services and Investment is tasked with adopting one upon entry into force of the agreement. 92 Nonetheless, one weakness of the TTIP proposal and the EU-Vietnam FTA has been cured in the text of the Canada-EU CETA. The TTIP proposal 93 and the Vietnam agreement 94 provide that decisions on allegations of conflicts of interest would be taken by the president of the tribunal of first instance or the appeal tribunal, depending on which tribunal is affected by the alleged conflict. 95 This was rightly criticized as problematic, as tenured colleagues continue to sit together for many years. 96 In the CETA, the president of the ICJ will rule on such challenges. 97 
Appeal Tribunal
The other major difference from the current ISDS is the proposed establishment of an appeal tribunal. The idea is not new, but it is the first time that international investment agreements (IIAs) include provisions establishing an appellate mechanism as opposed to negotiating to agree on one. TTIP proposal, supra note 1, art 9(7); EU-Vietnam FTA, supra note 3, art 12 (7) In the United States, as early as 2002, Congress included in the treaty negotiation objectives that it provided to the Executive branch the provision for "an appellate body or similar mechanism to provide coherence to the interpretations of investment provisions in trade agreements." 99 Thus, the idea found its way into the 2004 US model BIT 100 as well as FTAs 101 signed by the United States, which provide for two possibilities: a bilateral or a multilateral appellate mechanism. 102 On one reading, these provisions imply that the United States favours a multilateral appellate mechanism, but, cognizant of the difficulties involved and the time required, it provided for a "plan B." The bilateral solution could then be temporary, should a multilateral solution arise. However, almost 15 years on, the United States and its partners have not established any bilateral mechanisms.
Meanwhile, the developments occurring in the United States were echoed at ICSID. In a discussion paper circulated by the ICSID Secretariat in October 2004, entitled "Possible Improvements of the Framework for ICSID Arbitration," the desirability of establishing an appellate mechanism was considered. 103 The impetus was clear: According to the Secretariat, "[b]y mid-2005, as many as 20 countries may have signed treaties with provisions on an appeal mechanism for awards rendered in investor-to-State arbitrations under the treaties. Most of these countries are also Contracting States of the ICSID Convention." 104 The resulting diagnosis was also clear: "It would in this context seem to run counter to the objectives of coherence and consistency for different appeal mechanisms to be set up under each treaty concerned. Efficiency and economy, as well as coherence and consistency, might best be served by ICSID offering a single appeal mechanism as an alternative to multiple mechanisms." 105 The implementation of any such ICSID appellate mechanism was also considered. 106 An annex to the paper presented possible features of an appeals facility, including membership (nomination, nationality, expertise and term), grounds for appeal, decisions, fees and expenses, bonding requirements and Secretariat support. The World Trade Organization (WTO) Appellate Body inspired some of the features. 107 In the end, after some consultations, the proposal was judged premature and not acted upon. 108 More than 10 years later, it would appear the time for appeals has finally come (although maybe not just yet for the United States, judging from the text of the Trans-Pacific Partnership [TPP]). 109 As mentioned above, the TTIP proposal would establish a permanent appeal tribunal composed of six members, appointed by the parties for fixed terms. 110 The TTIP proposal provides the following grounds for appeal: "(a) that the Tribunal has erred in the interpretation or application of the applicable law; (b) that the Tribunal has manifestly erred in the appreciation of the facts, including the appreciation of relevant domestic law; or, (c) those provided for in Article 52 of the ICSID Convention, in so far as they are not covered by (a) and (b)."
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In cases where the appeal is well founded, the TTIP proposal provides that "the Appeal Tribunal shall modify or reverse the legal findings and conclusions in the provisional award in whole or part."
112 It also provides that an appeal may be dismissed "on an expedited basis where it is clear that the appeal is manifestly unfounded."
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The pre-scrubbed version of CETA (text published as of September 2014) included a provision that foresaw consultations on "whether, and if so, under what conditions, an appellate mechanism could be created."
114 However, the scrubbed version includes a fully formed commitment to create an appellate tribunal, while some administrative and organizational matters are left for the CETA Joint Committee to decide (including the number of members, their remuneration and other costs issues). 115 Further, the TTIP proposal and agreements with Canada and Vietnam all foresee a future transition to a multilateral dispute settlement mechanism. For instance, the TTIP provides that "Upon the entry into force between the Parties of an international agreement providing for a multilateral investment tribunal and/or a multilateral appellate mechanism applicable to disputes under this Agreement, the relevant parts of this section shall cease to apply. The [ ] Committee may adopt a decision specifying any necessary transitional arrangements." 116 The agreements with both Vietnam and Canada include language that mandates parties to seek such multilateral arrangements. 117 Much ink has been spilled on the value of appeals for investment arbitration. 118 The issue is often presented as the opposition of the values of finality and correctness. 119 For the purpose of this section of the paper, focusing on divergence between traditional ISDS and the new EU proposed system, it is worth noting that nothing about appeals is antithetical to arbitration. 120 Other arbitral institutions, such as the European Court of Arbitration, the Court of Arbitration for Sport, the American Arbitration Association and the International Centre for Dispute Resolution, all provide for the possibility of appeals.
the potential to undermine the attainment of more consistency in international investment law as a whole.
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It would also seem to present particular problems for the European Union, as different appeal tribunals could diverge on key interpretation issues. One could imagine that, to promote consistency, the European Union would nominate the same members to different tribunals. However, this would be unfair to other treaty parties as it would give the European members undue influence and could affect the members' independence. Moreover, other treaty parties may be unwilling to consent to the appointment to their own appeal tribunal of certain members appointed by the European Union to another tribunal.
Timeliness in the Resolution of Investment Disputes
A last difference between the current ISDS system and the new EU-promoted system is the planned timeliness in the resolution of investment disputes. The TTIP proposal provides that first instance tribunal decisions shall be resolved within 18 months of the date of submission of the claim, failing which the tribunal must issue a decision specifying the reasons for the delay. 123 As for the appeal tribunal, it must issue decisions within a 180-day limit, which may be extended to 270 days if the appeal tribunal considers that it cannot meet the initial deadline. 124 The EU-Vietnam FTA provides identical deadlines for decisions to be issued by both the tribunal and appeal tribunal, 125 whereas CETA specifies that an award from the first instance tribunal shall be issued within 24 months. 126 The time frame for awards issued by the appellate tribunal has yet to be specified under CETA.
In imposing such deadlines, the European Commission is trying to ensure that an appellate mechanism does not lead to delays in proceedings. 127 However, since the average duration of ISDS proceedings is currently three to four years, 128 and cases that go to the annulment or set-aside phases often take a few more years, these deadlines seem extremely ambitious.
129 It has to be remembered that unlike WTO cases, ISDS cases often involve significant document discovery. There are also limits on the capacity of respondent states to defend many cases at once. If adhered to, these timelines would change current litigation practices, hopefully for the better.
INTERACTIONS WITH OTHER REGIMES AND JURISDICTIONS
At one level, it appears the European Union is attempting to create another "self-contained" or "autonomous" regime like the ICSID regime. However, as a matter of enforcement, insulation does not provide efficiency for the parties to the TTIP, the Canada-EU CETA or the EU-Vietnam FTA, and therefore reliance on other international conventions remains. Many questions of interactions with other regimes and jurisdictions thus arise, including domestic courts, the ICSID and New York Conventions and the CJEU.
Interactions with Domestic Courts on Set-Aside
At first sight, one of the most surprising aspects of the European Union's new proposed system is the removal of all roles for domestic courts in the set-aside of awards. For instance, TTIP proposed article 30(1), concerning the enforcement of awards, excludes all remedies, other than the appeal provided for in the draft agreement: "Final awards issued pursuant to this Section by the Tribunal shall be binding 122 For an analysis of impediments, see EFILA Task Force Paper, supra note 9 at 53-58. Other issues are raised, for instance by Lord Goldsmith, supra note 85, who states: "A more practical concern with regard to the Appeal Tribunal is that there are only two members that are nationals of a third country. They will each chair approximately 50% of the cases in appeal. In addition, these two members will, on the basis of a two-year rotation, be President and Vice-President of the Appeal Tribunal, in which role they will, among other things, establish the composition of the panel hearing an appeal. This places a lot of responsibility on these two individuals and the European Commission may want to reconsider the initial number of, in any event, the members of the Appeal Tribunal." 123 TTIP proposal, supra note 1, art 28(6). 124 Ibid, art 29(3). 125 EU-Vietnam FTA, supra note 3, arts 27(6) and 28(5), respectively. 126 Final CETA text, supra note 2, art 8.39.7. 127 EC Path for reform, supra note 10 at 8. 128 European Commission, Fact Sheet, "Why the New EU Proposal for an Investment Court System in TTIP is Beneficial to both States and Investors", 12 November 2015, online: <http://europa.eu/rapid/press-release_MEMO-15-6060_en.htm>; EFILA Task Force, supra note 9 at 56-57. 129 Reinisch, supra note 9, at 26, also raises the question of " [w] hether this acceleration idea, inspired again by the WTO's [DSU], will work in practice needs to be seen."
between the disputing parties and shall not be subject to appeal, review, set aside, annulment or any other remedy." 130 This provision affirms the autonomous character of the new regime and matches the EU discourse of creating a "public justice system -just like those we're familiar with in our own countries, and the international courts which Europe has so actively promoted in the past." 131 Thus, it appears the European Union considers that its proposal is "court-like" enough to dispense with the possibility of review of awards by domestic courts.
However, as demonstrated in the first part of this paper, since the process is still very much one of arbitration, the removal of any role for domestic courts in the set-aside of awards appears to be dissonant with claims of increased public accountability made by the European Commission. 132 Further, the result of this provision is the removal of certain grounds of set-aside provided under the UNCITRAL Model Law, 133 including that the award is in conflict with the public policy of the state. 134 Specifically, the procedural and jurisdictional grounds of appeal are now aligned with those provided for annulment in the ICSID Convention (in addition to errors of law and fact). 135 Finally, the removal of any role for domestic courts in the set-aside of awards also raises questions as to the possible reaction of a thirdcountry domestic court at the time of enforcement of the awards (discussed below).
It is noteworthy that the Canada-EU CETA retains the possibility of set-aside (and annulments) of awards until the CETA Joint Committee adopts a decision on the functioning of the appellate tribunal. While the text does not make this obvious, reading articles 8.28(9) (under "Appellate Tribunal") and 8.41 ("Enforcement of Awards") together leads to this conclusion. 136 While it is wise in practice to plan for delay or lack of action, the provision opens the door to different types of review proceedings to occur in parallel for the first few years of the new mechanism being in place.
Interactions with the ICSID Convention
It should be recalled at this juncture that the European Union is not a member of the ICSID Convention and cannot be until an amendment to the ICSID Convention provides that an entity other than a state can be a party. 137 Yet, under EU mixed agreements, 138 the ICSID Convention could still be relied upon by EU member states and other parties.
As for enforcement in state parties, the EU TTIP proposal provides that: "Each Party shall recognize an award rendered pursuant to this Agreement as binding and enforce the pecuniary obligation within its territory as if it were a final judgement of a court in that Party." 139 This language recalls the almost identical provision in the ICSID Convention. 140 But, of course, it only binds the parties to the TTIP, which significantly limits the possibilities for enforcement as compared to having access to the jurisdictions of the 153 ICSID members. 141 Interestingly, the Canada-EU CETA does not include this formulation, opting for the basic provision: "1. An award issued pursuant to this Section shall be binding between the disputing parties and in respect of that particular case. 2. Subject to paragraph 3, a disputing party shall recognise and comply with an award without delay." 142 Returning to an issue raised in the first part of this paper, the question arises as to whether the courts (or relevant authorities) of the parties to the ICSID Convention will accept that an award rendered under these new systems for the resolution of investment disputes is an "award rendered pursuant to this Convention" that deserves enforcement as if it were a final judgment of the state. 143 The November 2015 TTIP proposal, as well as the agreements with Canada and Vietnam, attempt to make this fact clear. 144 For example, the TTIP proposal provides that: "For greater certainty and subject to paragraph 1, where a claim has been submitted to dispute settlement pursuant to Article 6(2)(a), a final award issued pursuant to this Section shall qualify as an award under Section 6 of the As to the first question, ICSID Convention article 37(2)(b) provides that: "(b) Where the parties do not agree upon the number of arbitrators and the method of their appointment, the Tribunal shall consist of three arbitrators, one arbitrator appointed by each party and the third, who shall be the president of the Tribunal, appointed by agreement of the parties." 146 Before concluding that the EU-proposed system is clearly incompatible with the convention, however, one may ask whether the fact that an investor has voluntarily accepted to submit its claim under a treaty providing for a different method of appointment of the Tribunal does not fall under the beginning of the provision -that is, "Where the parties do not agree upon […] the method of their appointment." 147 In other words, it is only where the parties do not agree to another method that article 37(2)(b) applies. If one is not convinced by this argument, the Vienna Convention on the Law of Treaties 148 (VCLT) offers another.
But before turning to it, it is worth raising the second question: Taking the TTIP as an example, could the United States and EU member states "displace" the annulment proceeding provided for under article 52 of the ICSID Convention?
The exclusivity of remedies under the Convention provided at article 53(1) would, at first glance, seem to prevent such an outcome: "The award shall be binding on the parties and shall not be subject to any appeal or to any other remedy except those provided for in this Convention. Each party shall abide by and comply with the terms of the award except to the extent that enforcement shall have been stayed pursuant to the relevant provisions of this Convention."
allow the appeal to replace the ICSID annulment process, and these articles could also answer the removal of unilateral nomination of tribunal members. 150 First, VCLT article 41 provides that:
(1). Two or more of the parties to a multilateral treaty may conclude an agreement to modify the treaty as between themselves alone if: (ii Does not relate to a provision, derogation from which is incompatible with the effective execution of the object and purpose of the treaty as a whole.
2. Unless in a case falling under paragraph 1 (a) the treaty otherwise provides, the parties in question shall notify the other parties of their intention to conclude the agreement and of the modification to the treaty for which it provides.
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The key question appears to be whether the alleged derogations are "incompatible with the effective execution of the object and purpose" of the ICSID Convention as a whole. For the annulment, at one level, the answer would appear to be negative, since the grounds for appeal provided in the EU proposal include all the ICSID annulment grounds. However, at another level, the decisions would not be rendered by the annulment committees designed under the ICSID system, whose members are in practice chosen by the secretary-general from lists of members appointed by state parties to ICSID.
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In relation to the unilateral appointment of arbitrators, it is hard to see how removal would affect the convention as a whole. For instance, looking at the preamble, the removal does not depart from the idea of "[a]ttaching particular importance to the availability of facilities for international conciliation or arbitration to which Contracting States and nationals of other Contracting States may submit such disputes if they so desire," nor from the repeated fundamental value of consent, that is "[r]ecognizing that mutual consent by the parties to submit such disputes to conciliation or to arbitration through such facilities constitutes a binding agreement which requires in particular that due consideration be given to any recommendation of conciliators, and that any arbitral award be complied with."
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Another possibility may be offered by VCLT article 30, which addresses the application of successive treaties relating to the same subject matter. In the case of the TTIP, where the parties to the agreement do not include all the parties to the ICSID Convention, the convention would apply between EU members and the United States "only to the extent that its provisions are compatible with those" 154 of the TTIP. The same principle would apply to the Canada-EU CETA.
All things considered, as for enforcement in third-party countries, only time will tell whether the courts (or relevant authorities) of the parties to the ICSID Convention will accept that an award rendered under these new systems for the resolution of investment disputes is an "ICSID award," with attending benefits under the convention.
150 This was explicitly considered in the ICSID Improvement Paper, supra note 103. Page 2 of the annex states: "In accordance with the general treaty law rules reflected in Article 41 of the VCLT, the treaty with the submission to the Appeals Facility might also modify the ICSID Convention to the extent required, as between the States parties to that treaty, provided that the modification was not prohibited by the ICSID Convention, did not affect the enjoyment of rights and performance of obligations of the other Contracting States under the ICSID Convention and was compatible with the overall object and purpose of the ICSID Convention. The modification would have to be notified to the other Contracting States before the conclusion of the modifying treaty" (internal notes omitted). 151 VCLT, supra note 148, art 41. 152 ICSID Convention, supra note 5, art 52(3). 153 Ibid at Preamble. Doubts have, however, been expressed by Lord Goldsmith, in his keynote address, supra note 85. He posits that: "It may be alleged that an ICSID award could only be issued by a tribunal whose members have been appointed by the parties to dispute on an equal footing. Arguably the modification of ICSID to use in a dispute settlement system with an appellate mechanism falls foul of the Vienna Convention provision." 154 VCLT, supra note 148, art 30(3).
Interactions with the New York Convention
For proceedings that would take place under the UNCITRAL Arbitration Rules or the ICSID Additional Facility Rules, for instance (e.g., under the TTIP between the European Union itself and US investors or under CETA between EU member states and Canadian investors), the TTIP and CETA texts also maintain reliance on the New York Convention. While the September 2015 EU draft text only provided that consent to arbitration under the TTIP would be covered under "agreements in writing" at article II(2) of the New York Convention, 155 the November 2015 TTIP proposal clarifies, in the article on enforcement, that: "For the purposes of Article 1 of the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, final awards issued pursuant to this Section shall be deemed to be arbitral awards and to relate to claims arising out of a commercial relationship or transaction." 156 The Canada-EU CETA and the EU-Vietnam FTA include provisions to the same effect. 157 Despite the will expressed in those investment agreements and the TTIP proposal, a few questions arise. What is the impact of the European Union not being a contracting party to the New York Convention? What are the chances that a third-party court might refuse recognition and enforcement on the basis that the decisions are not "arbitral awards" under the convention? 158 What are the chances that such a court refuses on the basis that no opportunity for set-aside in a domestic court was possible?
First, the fact that the European Union is not a party to the New York Convention does not seem fatal. Article 1 of the New York Convention contemplates the recognition and enforcement of awards made in the territory of non-contracting states. 159 This reflects the goal of "universality" of the Convention, as it adopts a "universal approach and scope of application." 160 For contracting parties to the Convention that made the reciprocity reservation (which are approximately two-thirds 161 ), the requirement for recognition and enforcement will be that the award was made in the territory of another contracting state. 162 In any event, states may enforce the awards rendered by the new tribunals as a matter of international comity. 163 Second, it does not appear likely that a domestic court would refuse recognition and enforcement on the basis that the decisions are not "arbitral awards" under the convention. At a practical level, one has to begin by asking who would raise the objection at the time of enforcement. Because of the nature of investor-state dispute resolution, investors would be the ones enforcing the awards they had obtained against a state, so they would not be the ones objecting (if an investor were unhappy with the award, it would contest the decision on appeal). The respondent state (or the European Union), as a party to the agreement, would not be well placed to challenge the nature of the award, since it has agreed to these specific rules. 164 Third, the question remains, however, as to whether the removal of any set-aside possibility in domestic courts would endanger the balance achieved between the autonomy of arbitration and the duty of control by states at the time of enforcement. 166 Would a third-party state court consider the removal to be "contrary to the public policy of that country"?
Interactions with the CJEU
A full discussion of interactions with the jurisdiction of the CJEU is well beyond the scope of this paper, but the issues are worth raising in broad strokes.
Much debate has followed the recent CJEU decision regarding the EU accession to the European Convention on Human Rights (ECHR). 167 In Opinion 2/13, 168 the CJEU held that the European Union's accession to the ECHR was contrary to EU constitutional law, because, among other things, the accession would allow the European Court of Human Rights to interpret and apply EU law and to act as a forum for disputes between EU member states, thereby encroaching the CJEU's exclusive jurisdiction to deal with such matters. 169 Even prior to the opinion, CJEU jurisprudence 170 had led some commentators to question whether the ISDS mechanisms included in EU IIA negotiations were compatible with EU law. 171 However, as Stephan Schill recently argued, as long as only international investment treaties and not EU law is being interpreted, the investment court system may not conflict with the jurisdiction of the CJEU. 172 Nonetheless, the interpretation of domestic law (even as a "fact") by the proposed investment court system remains contentious. 173 The European Commission has taken great pains 174 to exclude the interpretation of EU law from the jurisdiction of its proposed tribunals. 175 This, in part, results from "(3) For greater certainty, pursuant to paragraph 1, the domestic law of the Parties shall not be part of the applicable law. Where the Tribunal is required to ascertain the meaning of a provision of the domestic law of one of the Parties as a matter of fact, it shall follow the prevailing interpretation of that provision made by the courts or authorities of that Party.
(4) For greater certainty, the meaning given to the relevant domestic law made by the Tribunal shall not be binding upon the courts or the authorities of either Party. The Tribunal shall not have jurisdiction to determine the legality of a measure, alleged to constitute a breach of this Agreement, under the domestic law of the disputing Party."
See different formulation at Final CETA Text, supra note 2, art 8.31. Notably, CETA does not explicitly state that "the domestic law of the Parties shall not be part of the applicable law." It has also ensured that the European Union determine the respondent in the particular dispute. See TTIP proposal, supra note 1, art 5(3); Final CETA Text, supra note 2, art 8.21.3; EU-Vietnam FTA, supra note 3, art 6(2). It should be noted that under CETA, the European Union's default of notifying the investor within 50 days of delivering its notice requesting such determination results in the EU member state being the respondent if the measures identified in the notice are exclusively measures of the member state, or if the measures include measures of the EU, the EU shall be the respondent, under art 8.21.4 CETA. The TTIP proposal (supra note 1) and the EU-Vietnam FTA (supra note 3) contain no provisions that provide for default to notify the investor of the respondent determination made by the European Union.
the Micula award, in which an ICSID tribunal found that although EU law was not directly applicable to Romania in its obligations vis à vis Sweden, it concluded that EU law formed part of the "factual matrix" that may be relevant in interpreting whether Romania respected its fair and equitable treatment obligation under the applicable BIT. 176 This promises to remain a problematic issue as the resolution of investment disputes often requires the determination of rights under domestic law, such as whether a property right exists in order to decide on an expropriation claim.
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In 2014, the CJEU was asked to render an advisory opinion on who has the competence to sign and ratify the FTA with Singapore.
178 It remains to be seen whether the CJEU might take this opportunity to give its opinion on the compatibility of traditional ISDS with the jurisdiction of the CJEU. It is also unclear whether the enhanced public dimension of an investment court system makes the likeliness of conflict higher, lower or is irrelevant.
CONCLUSION
In September 2015, at the time of release of the proposal for an investment court system, Trade Commissioner Cecilia Malmström stated: "Today, we're delivering on our promise -to propose a new, modernised system of investment courts, subject to democratic principles and public scrutiny." She added, "What has clearly come out of the debate is that the old, traditional form of dispute resolution suffers from a fundamental lack of trust. However, EU investors are the most frequent users of the existing model, which individual EU countries have developed over time. This means that Europe must take the responsibility to reform and modernise it. We must take the global lead on the path to reform."
179 These few sentences encapsulate one of the challenges faced by the Commission: to convince stakeholders that the "new" system of "courts" displaces the "old," without turning its back on a heritage that has served European investors well.
As the first part of this paper demonstrated, not as much of the "new" system is really "new" and much remains of the "old" (although improved in many respects). As to what really is new -especially the method of appointment, tenure and conduct of tribunal members, as well as the creation of an appeal tribunal -questions were raised as to compatibility with current international arbitration institutions and rules. As discussed in the second part of this paper, many objections do not appear to withstand analysis, while some questions remain and may only find an answer once the system is put to the test, especially at the time of enforcement of awards.
The weakest area of the proposal at this point, as well as recent agreements that have adopted it, is the transition plan to a permanent, multilateral solution. In their joint statement upon the release of the final CETA text, Trade Commissioner Malmström and Canadian International Trade Minister Chrystia Freeland affirmed that the final text reflects the parties' desire to work with "trading partners to pursue the establishment of a multilateral investment tribunal, a project to which the EU and Canada are firmly committed." 180 This statement is in line with others made by the European Commission over the last few months. For example, at the time of the public release of the TTIP draft text in September 2015, the European Commission noted the following plan in a press release: "Finally, in parallel to the TTIP negotiations, the Commission will start work, together with other countries, on setting up a permanent International Investment Court. The objective is that over time the International Investment Court would replace all investment dispute resolution mechanisms provided in EU agreements, EU Member States' agreements with third countries and in trade and investment treaties concluded between non-EU countries. This would
